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Passage of the Bill 

The Crofting Reform (Scotland) Bill was introduced in the Parliament in 
December 2009.  The Rural Affairs and Environment Committee, as lead 
committee, commenced taking stage 1 oral evidence on the general principles 
of the Bill in January 2010. The Committee took evidence at six meetings, and 
considered its stage 1 report at a further five meetings. The Committee‟s 
report was published on 6 May 2010. The stage 1 debate took place on 13 
May 2010.  Stage 2 amendments to the Bill were considered by the Rural 
Affairs and Environment Committee at three meetings on the 2, 9 and 16 June 
2010.1 The Bill was passed following the stage 3 debate on 1 July 2010. 

Purpose and objectives of the Bill 

Crofting law reform was a part of the previous Scottish Executive‟s land 
reform programme, and a Crofting Reform etc. Bill was introduced in the 
Second Session of the Parliament in 2006. Parts of the Bill proved to be 
controversial, and it was substantially amended, before being passed as the 
Crofting Reform etc. Act 2007 (asp7). The main concern was that the buoyant 
housing market in the Highlands and Islands had led to the growth of a market 
in crofts, which in some communities was resulting in the best crofting land 
being developed for housing. This was felt by many to be threatening the 
future of crofting as a protected system of agricultural land tenure, and the Bill 
was not seen as preventing this. The Scottish Executive agreed to establish a 
Committee of Inquiry on Crofting to develop a vision for the future of crofting, 
and proposals for further legislative reform. The present Bill followed from the 
recommendations of the Committee of Inquiry, although not all the 
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recommendations were taken forward, following responses to a consultation 
on a Draft Bill.  

 Provisions of the Act 

Part 1 contains provisions to reorganise the Crofters Commission. When 
brought into force, it will be renamed the Crofting Commission, and its 
functions will be amended to reflect its new focus on crofting regulation (the 
Commission‟s development function has been executively transferred to 
Highlands and Islands Enterprise). When the term of the present appointed 
Commission comes to an end, up to six out of a maximum of nine Crofting 
Commissioners will be elected by crofters.  

Part 2 of the Act contains freestanding provisions which, when they are 
brought into force, will require the Keeper of the Registers of Scotland to 
establish and keep a new Crofting Register. Each entry in the Register will 
contain a title sheet which would include a map showing the boundaries of the 
croft. All new crofts created after the Bill is enacted would require to be 
registered. Crofts would also require to be registered when there is a change 
in ownership of the croft land. Otherwise, crofts would require to be registered 
when certain regulatory applications concerning the croft are made by the 
crofter. For example, if the crofter applies to enlarge; exchange; assign; 
divide; bequeath; sub-let; or decroft part or all of their croft, they will be 
required to register it at that time. The Act sets out the process to be followed, 
and provides that disputes over the registration of croft boundaries would 
ultimately be resolved by the Scottish Land Court. The Crofters Commission 
and the Scottish Government will map and record the boundaries of common 
grazings.   

Part 3 of the Act contains new provisions on absentee crofters and misuse 
and neglect of crofts. Since 1976, crofters have been able to buy their croft, 
and around a quarter of crofters have done so. In law, a crofter is the tenant of 
a croft. Crofters who had purchased their crofts were thus technically 
landlords of a vacant croft, which they could have been required to relet, 
although this was not done so long as they continued to reside on the croft.  
Part 3 of the Act resolves this by defining “owner-occupier crofters” for the first 
time in crofting law. It will, when brought into force, also equalise the 
responsibilities of owner occupiers and tenant crofters by requiring owner- 
occupier crofters to reside on or near their crofts and to put them to purposeful 
use. It contains new and enhanced powers for the Crofting Commission to 
take action against absenteeism and misuse or neglect of their croft by both 
tenant and owner-occupier crofters.  

Part 4 of the Bill contains further amendments of the 1993 Act. If a crofter sells 
their croft to a person out with their family within five years of acquiring 
ownership of the croft, the former landlord of the croft is entitled to a further 
payment from the crofter, known as „landlord‟s claw back‟. Section 26 of the 
Act will extend this claw back period to ten years. The Scottish Land Court 
has ruled that “it is not appropriate to use a control designed to protect crofting 
interests for the purpose of acting as a second planning authority”. The 
consequence of this ruling is that the Crofters Commission feels unable to 
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refuse a decrofting application where planning consent has already been 
granted. The Act changes this by strengthening the grounds on which the 
Crofters Commission can reject a decrofting application, including those 
where the applicant has already obtained planning permission. This is 
intended to address speculation on croft land.  

Part 5 of the Bill contains general and miscellaneous provisions. These 
include a power for Scottish Ministers to make amendments to enactments on 
crofting by order prior to consolidation. Such an order could only be made 
once a Consolidation Bill had been introduced in the Parliament. The 
Government has said it intends to consolidate crofting law in the next 
Parliament. 

Parliamentary consideration 

Non-Government amendments made to Part 1 of the Act during stage 2 will 
allow anyone 16 or over to stand as a candidate for election to the Crofting 
Commission if they were nominated by a registered crofter, and to allow the 
spouse, civil partner or cohabitant of a crofter to vote in elections to the 
Crofting Commission. Amendments that would prevent the Commission from 
charging for handling regulatory applications were rejected on the Convener‟s 
casting vote. The Government agreed to make the Crofting Commission a 
statutory consultee to planning applications which concern croft land by 
amending planning regulations. 

In its Stage 1 report, the Rural Affairs and Environment Committee divided 
evenly over the merits of the proposed Register in Part 2 of the Act. During 
Stage 2, non-Government amendments to remove the provisions on the 
Register from the Bill were rejected on the Convener‟s casting vote. Over one 
hundred Government amendments to Part 2 of the Bill were agreed to by 
division. The four members of the Committee opposed to the Register 
abstained in these divisions. 

Government Amendments to Part 3 of the Act were agreed at Stage 2 to 
restate crofters‟ duty to cultivate and maintain their croft, to empower the 
Crofting Commission to enforce this, and to ensure that tenant crofters and 
owner-occupier crofters are subject to the same regulatory requirements. 

As a result of a Government amendment made at Stage 2, Part 4 of the Act 
will now close a legal loophole which arose out of a case called Whitbread v 
Macdonald whereby a crofter was not eligible to pay claw back if it was 
conveyed direct to a nominee. The Act provides that such transfers will be 
subject to claw back unless the transfer is to a member of the crofter‟s family. 
This change had been recommended by the Rural Affairs and Environment 
Committee in its report.  

A number of other amendments were also agreed during Stage 2 to improve 
the law on croft succession, and to remove the requirement for appeals on 
crofting law to the Scottish Land Court to be by way of “stated case”, a 
procedure which was said to be cumbersome and costly. 
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The Bill as amended at stage 3 was passed with the support of a majority of 
members (for 66, against 0, abstentions 59). Labour and Liberal Democrat 
members abstained because they did not support the provisions in the Bill on 
the Register of Crofts.  

 

Tom Edwards 
Senior Researcher 


